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CLAS Topic: Leases 


Licence Agreements (England & Wales)

This document is divided into various sections. The factsheet gives an overview, followed by templates and then advice on how to finalise the agreement.

Section 1: Licences Factsheet
A licence is a permission given by the occupier of a premises (who may be the landowner or the tenant) to allow someone else to use their premises alongside them.  If this permission had not been given then they would be trespassing.  The person granting the licence is known as a licensor and the person with the permission is a licensee. 
A licence does not give any additional rights and does not give exclusive possession ie. as licensee you are unable to exclude others from the site. This means that the licensor doesn’t have to give the licensee any notice period to leave and there is no right to renew the licence or right to receive payment for improvements left on site at the end of the tenancy.

It can be viewed as a “light” legal agreement as there are no additional legal acts that will affect what you have agreed and a licence can be drawn up by anyone.  It does not need to be registered with the Land Registry, nor does it attract liability for Stamp Duty Land Tax. 

The licence will grant permission for the licensee to carry out a particular activity, such as growing a crop or taking water from a tank.  This should be written into the licence agreement.  There is no requirement for the activity taking place to be for commercial gain or not, but restrictions can be written into to the licence agreement. Garden sharing arrangements are licences.

A fee may be charged for a licence. This is known as a licence fee, not a rent, and the amount should be agreed between the parties prior to the activity commencing and be recorded in the licence agreement.  It need not be paid in cash; it could be in kind, including services or produce.

The licensee needs to have a “legal identity”.  This could be an individual, several individuals, a company (including a community interest company (CIC)), a limited liability partnership (LLP), a charitable incorporated organisation (CIO) or an industrial and provident society (IPS).  
Therefore an unincorporated community group would have named individuals, such as the group’s secretary and the chairperson, listed as the licensee in the agreement.  They would be personally responsible for complying with the terms of the agreement.  If they no longer wish to be involved with the group, a new licence would have to be entered into with new individuals.

If in practice, you actually are able to exclude other from the site, then the arrangement is a tenancy, not a licence, even if you believe you have a licence and sign a document with a licence label. A tenancy will have the full protection of the business tenancy legislation, despite you calling it a licence.  It is better to address the real situation rather than try to avoid it. You can find out more about business tenancy by following this link to our Business Tenancy page.
Section 2: Template Licences

For a template licence, which allows business use or trade, the example created by Landshare UK can be used. 
The original template can be downloaded from this link:

Landshare UK Template Agreement
 It requires the following amendments: 

Clause 3.2 
The Grower shall have the following rights subject to the Grower complying with the conditions of use set out in this Agreement:

(a) the right to use the Gardening Space for the production of vegetables and fruit for consumption by the Grower and his family only (and as set out in clause 3.1).
Clause 4 
Growers obligations
(d) The Grower shall use the Gardening Space during the Gardening Hours as a space to grow fruit and vegetables for the Grower’s (and their family’s) consumption and it may not be used for any other purpose or any trade or business and the Grower shall not sell or trade any of the produce grown on or in the Gardening Space. 

Replace the shall not with “is permitted to”.

Please remember that this is a template/sample document and it is therefore important, before you proceed, to take independent legal advice on:

· the consequences of entering into the agreement;

· whether this template is a suitable starting point for your agreement; and

· whether any changes will be needed to adapt this template to your circumstances.

Disclaimer: This licence has been produced by Landshare and   is recommended by the Community Land Advisory Service.  It is intended for general guidance only and does not include advice on any specific case. As such, no responsibility can be accepted by the Community Land Advisory Service to any individual or organisation for actions taken or refrained from by reference to these licences. Legal advice from suitable experienced specialist legal advisors should be taken.
Section 3: Finalising The Licence Agreement
Agree the Lease requirements (available from the CLAS website on this link).  At this point it may also be worth revisiting the Agreement Type Flowchart to make sure that the licence agreement is still the most suitable arrangement for your site.

1. Using the agreed Lease requirements, complete the licence agreement by filling in the gaps and deleting clauses as appropriate.  Remember to head up draft versions of the licence with “subject to contract”.

2. Check the licence does not contradict itself and contains everything from the Heads of Terms.

3. Produce a plan of the site and mark the boundary in red and include any details about parking areas and access routes.

4. If both parties are happy with the licence, print two copies one for the landowner (licensor) and one for the grower (licensee) including plan.

5. Each party signs a copy of the licence

6. Write the date of signing on each signed copy of the licence.  This should be the same date for both.

7. Swop the signed licences.
Keep the licence in a safe but accessible place as you may need to look at them in the future to see who is responsible for what.

Feedback

We are keen to get your feedback on this and any of our FAQs. Whether you found the advice useful or think there are questions to be added, please spare a few moments to help us improve our services by calling your local CLAS advisor or using the feedback form at: www.communitylandadvice.org.uk 
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