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CLAS Topic: Leases 


Farm Business Tenancy (England & Wales)

Section 1: Farm Business Tenancy Factsheet
A Farm Business Tenancy is a lease for land which is farmed for the purposes of trade or business and on which agriculture takes place (Agricultural Tenancies Act 1995).
Not all the land has to be farmed for a trade or business, but it does need to happen from the start and throughout the length of the tenancy. Minimal commercial activity will suffice, as there is no requirement for the business to be substantial or profitable. However, farming the land for hobby or recreational purposes, where the main aim is to grow produce for home consumption, will not qualify.

Agriculture includes: Horticulture, market gardening, nursery grounds, fruit growing, seed growing, dairy farming, grazing, livestock breeding and keeping. As well as the land it also includes the buildings on the farm, such as barns and the farmhouse. In addition to agriculture, alternative uses such as hosting events or a farm shop can take place on land where there is a Farm Business Tenancy, so long as the initial use was primarily agricultural at the beginning of the tenancy.

The content of a Farm Business Tenancy is very flexible; the parties can agree on how many years the tenancy will run for, what the rent will be if it is going to change during the tenancy and if so how it will be calculated.  Also it can be agreed who is responsible for maintaining and repairing equipment and boundaries and who will pay the insurance.  

The tenant needs to have a “legal identity”. This could be an individual, several individuals, a company (including a community interest company (CIC)), a limited liability partnership, a charitable incorporated organisation (CIO) or an industrial and provident society (IPS).  Therefore an unincorporated community group would have named individuals, such as the group’s secretary and the chairperson, listed as the Tenant in the tenancy agreement.  They would be personally responsible for complying with the terms of the agreement. If they no longer wish to be involved with the group, a new Farm Business Tenancy will have to be entered into with new individuals.

In return for paying a rent, the tenant is allowed to use the premises for their own use and is able to exclude all others from coming on to the premises. This is known as exclusive occupation. The landlord will still be able to gain access for certain things if agreed in the tenancy, such as to shoot pheasants or to undertake repairs, and he may have to give the tenant notice in advance of coming on (if agreed in the tenancy).  There may be rights for other people to come on to the land such as on public footpaths or the electricity board to service electricity pylons.

The landowner would not be able to claim the Single Payment Scheme, having let land on a Farm Business Tenancy, but may be eligible for an agri-environment scheme if the tenancy agreement has given him the ability to come onto the farm and undertake the work required by the scheme.

At the end of the tenancy, there is no right for the tenancy to be renewed or passed on to a family member.

The tenancy will end when stated in the lease, but could be ended earlier if a break clause was included in the tenancy agreement. This gives the right to end the tenancy early by serving 12 months’ notice.  A break clause can be linked to an event such as the landlord obtaining planning permission or on a given date.  

When it comes to ending the tenancy, if the tenancy was less than two years when it ends then no notices need to be served.  If it is more than two years then a minimum of 12 months’ notice to quit will need to be served by either party to end the tenancy.  If notice isn’t served, then the tenancy will continue and run from year to year until notice is given.  

A rent will need to be paid, but need not be paid in cash; it could be payment in kind including services or produce.

At the end of the tenancy, the tenant may be entitled to compensation for improvements they made to the holding. This could be an improvement to the soil nutrient levels or a new barn. Landlord’s consent must have been obtained for compensation to be payable for the improvement.

Not all the land has to be farmed for a trade or business, but it does need to happen from the start and throughout the length of the tenancy. Minimal commercial activity will suffice as there is no requirement for the business to be substantial or profitable. However, farming the land for hobby or recreational purposes where the main aim is to grow produce for home consumption will not qualify.

Section 2: Farm Business Tenancy – Template Agreement

The Meanwhile Project produced a farm lease which is suitable and which you can download on this link.
This is a sample document and it is therefore important that, before you proceed, you take independent legal advice on:

· the consequences of entering into the agreement;

· whether this template is a suitable starting point for your agreement; and

· whether any changes will be needed to adapt this template to your circumstances.

Disclaimer: This lease has been produced by the Meanwhile Project and is recommended by the Community Land Advisory Service. It is intended for general guidance only and does not include advice on any specific case. As such, no responsibility can be accepted by the Community Land Advisory Service to any individual or organisation for actions taken or refrained from by reference to this lease. Legal advice from suitable experienced specialist legal advisors should be taken.
Section 3: Finalising A Farm Business Tenancy Agreement

1. Agree the Lease Requirements (available from the CLAS website – follow this link for the lease requirements template – Heads of Terms).  

2. Produce a plan of the site and mark the boundary in red and include any details about parking areas and access routes.

3. Take the heads of terms and the plan to a solicitor or a rural chartered surveyor. As you are both in agreement, you may be able to use the same solicitor or surveyor to read it through and check that it is ok to sign, or you each may need to instruct your own professional.

4. If you want to use the template lease, you should still get your final version of the lease checked by a solicitor or surveyor to make sure it reflects the heads of terms, does not have any contrary clauses and contains the necessary information. Remember to head up draft versions of the lease with “subject to contract”.

5. In case the use of the land changes over time, notices should be exchanged before the tenancy is signed or starts, saying that it is intended to be a Farm Business Tenancy and that at the start the character of the tenancy is primarily agricultural. A template notice is available from the CLAS website.

6. If the lease is over three years, it will need to state that it is a deed and it will need to be signed in the presence of witnesses who also have to sign.  Only a solicitor, chartered surveyor, barrister, public notary or licensed conveyancer may prepare farm business tenancies.

7. Both the landlord and the tenant should sign the lease in the presence of witnesses who also have to sign.

8. The signed leases should be dated and exchanged.

9. Check if Stamp Duty Land Tax is payable (which is the responsibility of the tenant). Click here to calculate the Stamp Duty Land Tax. It is extremely unlikely that a community growing group will have to pay SDLT as it is based on the rent payable. 

10. Even if no Stamp Duty Land Tax is due, but your rent is more than £1,000 a year and your lease is for more than 7 years, you will still need to notify HMRC on the correct forms. 

11. If the lease is seven years or more, register your lease with the Land Registry.  This is a complex procedure and you should get a solicitor to do this for you.  

12. Keep the lease in a safe place, but easily accessible.  You will need to refer to it when you are planning a new project on your land or if you have a question about who is responsible when the water butt springs a leak.

13. If the tenancy continues past the term date and neither party has served notice to tenancy, it will continue on the same basis (rent level, repairing liability etc). 
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